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While CMS guidance and oversight regarding Medicare Advantage sales and marketing was rather uneventful 
under the Trump administration, several recent actions by the Biden administration signal a growing focus on 
Medicare marketing, including MA organizations’ use of third-party entities. The most notable of those was an 
October 2021 memorandum that explicitly reminded MAOs that they are responsible for the activities of first 
tier, downstream or related entities (FDRs), including third-party marketers with which they may not directly 
contract. CMS in that memo clarified that MA plans must submit all marketing materials to CMS prior to use, 
even when certain advertisements do not mention a plan by name, and reiterated this in its latest update to 
the Medicare Communications and Marketing Guidelines.   

Then, a January proposed rule contained several provisions aimed at strengthening oversight of third-party 
marketing organizations, such as defining TPMOs as “organizations that perform lead generation, marketing, 
sales, and enrollment related functions as part of the chain of enrollment” and requiring them to use a 
standardized disclaimer — something that MAOs would be responsible for ensuring. CMS is taking comments 
on that rule through March 7. Meanwhile, CMS in its recent Advance Notice of payment updates for the 2023 
plan year said it was seeking feedback on increasing plan accountability for misleading marketing practices by 
including more data in the numerator of the Complaints about the Health/Drug Plan (Part C and D) star 
measure. 

Changes May Impact Smaller Brokers 
To get a better understanding of how these changes could impact MAOs and their marketing partners, AIS 
Health spoke with veteran industry experts Betsy Seals and John Selby. Seals is the CEO and founding partner 
of Rebellis Group LLC, a Medicare managed care consulting firm founded in 2021, and the former chief 
consulting officer for Gorman Health Group (now GHG Advisors). Selby is a former GHG senior vice president 
and once led government program sales and marketing for Horizon Blue Cross Blue Shield of New Jersey and 
is now an executive consultant to MA plans. They tell AIS Health, a division of MMIT, that while CMS’s recent 
actions bring some welcome clarity to the space, its efforts to rein in a few bad actors may negatively impact 
other facets of the sales and marketing industry. 

Editor’s note: the following interview has been edited for length and clarity. 

AIS Health: From your experience, how did CMS’s late-stage release of the third-party marketing memo 
impact AEP marketing this past fall? 

Seals: [Prior to the memo], I think we saw a lot of third-party marketing companies saying, “We’re not 
mentioning the plan name and we’re not mentioning their benefits; we’re just doing general marketing and 
general marketing isn’t under the same requirements.” Well, from a compliance perspective it always was, but 
there was a little bit of rogue activity. Anybody in the industry will talk about the Joe Namath commercials — 
we’ve seen those for a number of years and they’re creating a lot of leads. So you see the rest of the industry 
trying to catch up. 

Then we saw CMS come down and slap the industry with this memo, which was essentially saying, “Regardless 
of whether your third-party marketers are using your name or your plan benefits, you’re responsible for them; 
you’re responsible for the lead that you’re buying.” All of a sudden, MAOs realized that there was this big piece 
of the puzzle that they hadn’t been overseeing and in CMS’s mind they were buying noncompliant leads, which 
in some cases, they were. So we saw a lot of course correction — FMOs [field marketing organizations] 
scrambling at the 11th hour to try to inventory their materials, get them sent to the carrier or through the 



Health Plan Management System (HPMS) depending on the carrier’s compliance requirements — and as a 
result, some carriers were left out of the market. 

Selby: It also created a plan burden [in terms of material review]. I talked to one plan that assumed the 
marketers were submitting to CMS, which was a whole new experience [this was the first year FDRs were able 
to submit their own materials via HPMS]. And then after CMS approved it, it was going to the plan, [so] they 
weren’t looking at anything that hadn’t been approved by CMS already. But what they said was they were 
looking at thousands of pieces of material, a lot of which didn’t necessarily apply to them, so there was time 
spent weeding through “what do I have to look at and what don’t I have to look at?” 

AIS Health: What additional clarification and guidance is needed from CMS?  

Selby: The overwhelmingly consistent feedback I’ve heard from plans and brokers is that they want clarity, 
and one of the points I’ve heard is that CMS needs to make a distinction between your average field broker — 
so your one-man shop, small agency or even a very dedicated MA FMO, of which there are many good and 
reputable ones — from what they viewed as truly third-party lead-generation marketing companies who are 
not contracted entities with CMS. As Betsy said, everyone refers to the Joe Namath commercial, and the 
genesis of the problem is cherry picking the best of every plan benefit and then people believing it was 
representing [every single plan or benefit available to them]. That’s really what wound up happening there, so 
I think clarity from CMS, codifying the rules, differentiating between the truly non-contracted marketing 
entities vs. agents and agencies that have licenses and then work through the carriers is what plans and most 
brokers would like to see. 

Seals: And CMS is so prescriptive in other areas of the business, like grievance and appeals, but for sales and 
marketing they kind of say, “Oversee your [FDRs], but we’re not going to tell you exactly how to do it.” A lot of 
it is left up to us to effectively oversee those entities. So what I am seeing on the FMO side, the first-tier 
entities who are buying leads from lead gen companies, they’re left saying, “OK, we’re not supposed to buy 
leads that are noncompliant, but what are we supposed to do? How are we supposed to effectively oversee 
our downline while remaining competitive?  

AIS Health: How do the newly updated marketing guidelines address this? I see, for instance, there is 
an entire section on Third-Party Submissions. Has this clarified any of the ongoing issues or raised any 
new questions for you? 

Seals: Yes, CMS just released an updated Marketing Chapter and within this chapter they provided an entirely 
new section to address the process of third-party entities submitting materials directly to CMS via HPMS. 
Although this new section has provided some very needed guidance, the process itself is still quite 
cumbersome, and requires quite a bit of pre-work from the Third-Party Submitter as well as the MAO in order 
to ensure materials are reviewed appropriately. In the end the onus is still on the plan sponsor (the MAO) to 
ensure that materials connected to their contract, or materials generating leads for their contract, are 
compliant.  

Selby: As you mentioned, the notion of third parties submitting directly to CMS is new and was happening 
during AEP with little guidance. CMS now has provided the process for both the third parties and plans to 
follow. This should be helpful, but the plans are still responsible for ensuring compliance.   

AIS Health: At the end of the day, what do you think plans are most worried about in terms of 
compliance? 

Seals: Compliance notifications, civil monetary penalties (CMPs), and sanctions. I did a lot of work this last AEP 
with FMOs, lead gen companies and on the health plan side, so I got a 360 view. Because CMS put this really 
meaty memo out [with] pretty strong language right before AEP, which is not a typical timeframe, and it made 
a lot of compliance officers very nervous, their guidance to their team was, “Make sure we’re in compliance, do 
everything you need to do in order to ensure that we don’t have a compliance notice or a CMP coming our 
way.” Those are the first steps we would see CMS take, and then it could be sanctions for severe non-
compliance, so any of those things are a negative. 



Selby: Adding to that, plans are concerned about one of their key distribution channels: the field broker, the feet 
on the street broker if you will. They’re concerned about the future of that channel based on how far the rules go 
and who can practically comply with those rules. I think there will be a lot more on this when the final rules come 
out, but it’s definitely top of mind for plans. 

Contact Seals at bseals@rebellisgroup.com and Selby at john@johnselby1.com. 
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